
UNITED STATES ENVIRONMENTAL PROTECTION AGEK
REGION VIII

999 18th STREET - SUITE 500
DENVER, COLORADO 80202-2466

February 26, 2001

Ref: 8ENF-L

Ms. Virginia Brannon
Assistant Attorney General
Natural Resources Section
State of Colorado Department of Law
Office of the Attorney General
1525 Sherman Street, 5th Floor
Denver, Colorado 80203

Dear Ginny:

With this letter, the United States Environmental Protection Agency, Region VIH ("EPA"),
is informing you of its decision not to sign the site-specific "Data Release Agreement" for the VB/1-
70 Superfund Site at this time. We regret that despite your efforts (and those of Jane Feldman) to
help resolve this dispute, EPA cannot sign the agreement in its current form. Our objection is three-
fold: (1) EPA does not believe the information, in the form it is to be provided to EPA by the State
Department of Public Health and Environment ("CDPHE"), requires protection as confidential; (2)
the February 1sl draft of the Agreement is overbroad and procedurally cumbersome; and (3) even if
the information is to be protected as confidential, a site-specific agreement is not warranted in light
of the EPA/State Superfund Memorandum of Agreement ("SMOA"). The SMOA is enclosed for
your information.

With regard to the first part of our objection, my understanding is that EPA is to receive only
coupled soil and blood lead data. EPA will not be given the address where each sample was taken.
Since EPA will not be obtaining the data in a fashion that breaches the subjects' expected
confidentiality, EPA will not be in a position to breach that confidentiality. Only CDPHE will know
the identity of the subjects of the study, since it, not EPA, will be matching the blood lead and soil
lead data. Thus, EPA will not be able to identify the specific individuals from whom the medical
monitoring data was collected. Further, since EPA will only release these results in the form of a
statistical regression, the chance that these individuals could be identified by a third party is truly
remote. Lastly, despite the fact that EPA will not be privy to any subject's address, we understand
that the State is concerned that the address could be apparent to EPA from the soil data provided.
As we explained in our recent conference call, EPA has developed internal guidelines for releasing
soil sampling information and has denied requests under the Freedom of Information Act for
sampling results matched to property address because of personal privacy and deliberative process
concerns (as the enclosed letter documents). These guidelines continue to dictate EPA's response
to any such request.
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Notwithstanding the preceding paragraph, the State should be advised that the results EPA
does obtain from its regression analysis will and must be made public and available for review if this
information is considered as part of EPA's remedy selection for the VB/J-70 Site. Moreover, even
if the information is determined to be confidential, EPA must be able to release the data if ordered
by a reviewing court, as the SMOA recognizes. The failure of the February 1st draft agreement to
provide for this contingency makes it likewise fatally flawed.

] can be reached at (303) 312-6903 to discuss this issue with you at length, at your earliest
convenience. I understand from Bonnie Lavelle, EPA's lead RPM for this Site that time is of the
essence in reaching an agreement on this issue, since the State's delay in providing this information
is negatively impacting EPA's ability to meet its publicly-announced schedule for issuing the OU1
Rl/FS. Thank you for your assistance in resolving this matter.

Sincerely yours,

Nancy A/Mangone
Enforcement Attorney

Enclosures

cc: Bonnie Lavelle, 8EPR-SR
Dawn Tesorero, 8 ENF-T
Jane Feldman, Colo. AG's Office
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 8

"9 18™ STREET - SUITE 300
DENVER, CO 80202-2466

http://www.epa.gov/region08

NOV 2g 2000

Ref: 8EPR-SR

Ms. Celia VanDerLoop
City and County of Denver
Department of Environmental Health
1391 Speer Boulevard
Suite 700
Denver, CO 80204-2558

RE: Freedom of Information Act
Request 08 RIN 033-01

Dear Ms. VanDerLoop:

This letter responds to your Freedom of Information Act request of August 8, 2000, concerning the
addresses of all properties sampled by EPA and the corresponding sampling results for the Vasquez
Boulevard/ Interstate 70 (VB/170) Site Operable Unit 1 Phase ID Field Investigation.

EPA is unable to provide you with the requested records because they are exempt from mandatory
disclosure by virtue of 5 U.S.C. Section 552(b), Exemption 6, Personal Privacy, and Exemption 5-
Deliberative Process. An itemized list of the records which are being withheld along with the basis for
withholding is provided on the enclosure to this letter.

As you know, EPA has had difficulties in obtaining access from property owners in the VB/170
study to collect samples. One of the reasons property owners refuse access is because they are concerned
about how the information generated by EPA will be released. Many owners have stated concerns about
protection of their privacy and expressed a desire to have a voice in deciding if specific information about
their property would be released and to whom. In response to these stated concerns, EPA developed the
following internal guidelines for EPA release of soil sampling information:

1. The sampling status of each property is fully disclosed by EPA. Any interested person can
contact EPA and request information about whether or not a particular property was sampled by
EPA. EPA informs the requester that the property was either sampled or not and, if sampled,
informs them that the property owner has the results.

2. The concentrations of arsenic and lead found at specific addresses are released only by the
roperty owner or by EPA after obtaining the property owner's concurrence. The majority of
requests to EPA for the results of soil sampling at specific properties are from real estate
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EPA Response: Each property,' owner has a letter that contains the sampling results. At properties
where there is a potential for exposure to high levels of contamination, EPA has undertaken time
critical clean up action. EPA has encouraged community members to ask property owners directly
about the results at properties they are concerned about and to share their own results with their
neighbors and friends. EPA makes results of sampling at public schools and parks available to the
general public. This addresses concerns about exposure of children at places where they play.
Finally, three public health agencies, EPA, CDPHE and ATSDR, are evaluating the results and
taking appropriate actions at residences where there is potential for exposure to high levels of
contamination.

2. "The city believes that stigma would be removed from the low concentration properties
by release of property identifiers."

EPA Response: Owners of property where levels of arsenic and lead are below levels of concern
have been explicitly notified in writing by EPA that their property is no longer considered part of
the VB/170 site. A total of 833 individual property owners have been so notified by EPA. Direct
statements by EPA clarifying the status of individual properties will address stigma more
effectively than full release of private information.

3. "The evaluation of contaminant patterns cannot be done for Phase 111 data, that
information would be useful for many involved at the site not only EPA. Mapping of
Phase in data potentially could remove stigma from many homes without significantly
affecting privacy interests. Mapping of Phase 111 data would also allow the city to better
assess the potential for significant concerns outside of the current VB/170 study area. "

EPA Response: EPA has previously provided the City of Denver with electronic files of the all
sampling results (soil, vegetables, and dust) identified by a unique property number which is not
the property address. The records are thus sanitized so that the identities of individual property'
owners cannot be determined from the record itself, or from the record in conjunction with
publicly available information. In addition, on July 20, 2000, EPA transmitted the draft Baseline
Human Health Risk Assessment for the VB/170 Site to the City of Denver for review and
comment. The risk assessment document contains two figures which illustrate the locations of
properties where soil concentrations of lead and arsenic exceed EPA's acceptable risk levels.
These two sources of information allow the City of Denver to understand the range of
concentrations of arsenic and lead in all the media sampled, to independently calculate health risks
associated with exposure at each property sampled, and to understand the general locations of
properties where soil concentrations may present an unacceptable health risk. Further, this
information allows the City to discuss the data with other interested parties by referring to the
unique property identifiers. EPA is certainly willing to modify the way the data is presented in the
figures contained in the draft risk assessment if these can be more useful to you.

4. "The sampling results for Phases 1 and 11 were released using a property identification
key that allows interested individuals to identify results on a specific property We are
unaware of significant adverse effects resulting from the release of the locational
identifiers for the Phases 1 and 11 sampling results."
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FREEDOM OF INFORMATION ACT
REQUEST OR RTN 033-01

WITHHELD DOCUMENTS
EXEMPTION fi BALANCING TEST

requested document threshold
test

balancing
test

addresses of properties where EPA has collected
samples and the corresponding sampling results
from the Phase TTI Field Investigation, VBA70
Superftmd Site

personnel, medical,
or similar file?

Yes. The identification of
individual property owners
is readily available from
publicly available tax
assessor records.
Knowledge of the property
address is required to get
this information. Disclosure
of addresses where EPA has
sampled along with the sampling
results is thus information
about particular individuals which
is identifiable to those individuals.

privacy interest

Individual property
owners have an
expectation of privacy
with respect to the
information about the
levels of contaminants
found on their property
since, until EPA makes a
final clean up decision,
this information could
adversely affect the value
of the individual's
property.

public interest

While the public has an
interest in levels of
hazardous substances to
which they may be
exposed, such exposure is
of a limited nature on non-
public property owned by
someone else. As
important, that information
is meaningless without an
understanding of the
appropriate action level.
Thus, pending a cleanup
decision, the privacy
interest outweighs the
public interest.


